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EXTERNAL FORCES 

IMPACTING MCAs

Ç Multiple Sources of health plan

funding and regulation

Ç Claim Administration Processes vary greatly with 

plans

Ç Patients

Ç Funding Issues of Employers

Ç Public and Private Interests demanding transparency;  

more and better care for the same or less money



Principal Causes of Provider Disputes

Ç Contracting parties with different objectives

Ç Payor agenda is to minimize costs and maximize access

Ç Providers want to maximize reimbursement and limit 

the number of competing Providers. 



Contributing Factors to Provider Disputes

Ç Patient (Member) eligibility and coverage issues are 

governed by separate agreements that may conflict 

with the Providerõs MCA.

Ç Lack of uniformity in coding and reimbursement 

policies and procedures

Ç Lack of uniformity in application of clinical criteria 



An incongruent aspect of the MCA 

process:

Ã Attorneys are not generally not involved in 

contract negotiations.

Ã Misunderstandings and misinterpretations 

may not be addressed during the negotiation 

process.

Ã Contract negotiators may be reluctant to 

confront difficult issues during negotiations.



Plan of Action for MCA Process

Ã Reconcile health plan regulation with the managed 
care contracting process.

Ã Preserve the right of the Provider to enforce 
contract via administrative and legal remedies

Ã Carefully consider terms for dispute resolution (one 
size does not fit all) 



A Common Misconception:

Ã The contract format presented by MCO or 

Insurer has been approved by the stateõs 

regulators, so our legal department will not 

let us make any changes.

Ã If we make any changes, it take a very long 

time to get them reviewed and approved. 



Reality:

Ã Most MCAs are not filed with or reviewed by 

state regulators. 

Ã Few provisions, if any, in a MCA are  

required by state or federal law, such as  

òhold harmlessó laws.

Ã Most other contract provisions, with few 

exceptions, are negotiable. 



Goal of Contract

Ã To clearly, and without ambiguity or 

vagueness, express the exact and complete 

agreement of the parties.



Enforceable Contract:

Ã An offer

Ã An acceptance

Ã Mutual Assent (who is and is not assenting?)

Ã Execution and delivery of contract with 

intent it be mutual and binding

Ã Consideration given by the parties.



THE NUMBER ONE ENEMY 

OF ENFORCEABILITY OF 

MOST MANAGED CARE 

AGREEMENTS ISé

AMBIGUITY



BASIC ELEMENTS OF 

A MCA
(PAGE 1)

ÇWho are the Parties?

ÇWhat are the definitions being used?

ÇWhat Product(s) and/or Plan(s)?

ÇWhat services will be provided?

ÇWho is legally obligated to pay?

ÇHow much will Provider be paid?



BASIC ELEMENTS OF 

MCA
(PAGE 2)

ÇBilling Requirements

ÇPayment Procedures

ÇPayment Obligation (whose 

obligation?)

ÇTime Frames

ÇApplicability of State and/or Federal 

Law



BASIC ELEMENTS OF 

MCA
(PAGE 3)

ÇUtilization Management

ÇReferrals

ÇAuthorizations

ÇAccess to Financial Information (Is 

it Mutual?)

ÇAccess to contract by Payors



BASIC ELEMENTS OF 

MCA
(PAGE 4)

ÇRecoupments, Refunds & Offsets

ÇTerm and Termination 

Ç Indemnification Issues

ÇNotice Provisions

ÇConfidentiality Provisions

ÇFed and State Requirements, e.g.,

Medicaid, SCHIP, MA, HIPAA



DEFINITIONS WITHIN A 

MANAGED CARE 

AGREEMENT ARE 

SIGNIFICANT.

DEFINED TERMS ARE

òOPERATIVE TERMSó.



MCA TERMS THAT MUST BE

CLEARLY STATED AND DEFINED

Ç Identity of Parties

Ç Patient Population

Ç Type of Plan(s)

Ç Scope of Services

Ç Entity that Pays

Ç Governing Law(s)

Ç Groups and Entities 

with Access to the 

Contract

Ç How & where to 

get authorizations

Ç Parties 

responsible for 

referrals and 

auths

Ç Clean Claim

Ç How/Where to Bill

Ç Penalty Clause

Ç Notice Provisions



EXAMPLES OF AMBIGUOUS TERMS

Ç Within a reasonable time frame 

ÇAs applicableé

ÇAs determined byé

Ç Complete and Proper

Ç Accurate and Complete

ÇòPlan or Payoró

Ç Network Lessee

Ç Network Affiliate

Ç Plan Designee

Ç Reasonable and 

Customary

Ç Best Efforts



PRE-SIGNING CONSIDERATIONS

Ç Financial Viability of Payor(s)

Ç Single Product or Multiple 
Product Contract?

Ç How many lives? Any real 
steerage to my practice/hospital 
here?

Ç Are Excess Loss insurers 
covering Payors or Plans that 
will access MCA?

Ç Insolvency insurance an issue?

Ç Financial Statements? 

Ç Checked on Complaint 
Records at State Ins. 
Dept?, USDOL, etcé

Ç Reinsurance in force 
for insured books of 
business? 

Ç Litigation? If yes, who 
and why?

ÇHave other Providerõs 
termed their contracts?



OTHER ITEMS TO CONSIDER BEFORE

SIGNING OR RENEWING

Ç All UR/UM criteria, policies and procedures

ÇAll òPoliciesó, Guidelinesó òManualsó, etc., or other 
documents that are òincorporated by referenceó into the 
contractñincluding what is posted via Internet

Ç Insist on having the opportunity to review and reject any 
amendments to anything that affects UR/UM, billing or 
payment (See: 28 TAC § 11.901)



Prohibit Unilateral Amendment

of Payment Terms

28 TAC § 11.901(c)4)

No amendment, revision, or substitution of any of the claims payment procedures 
or any of the information required to be provided by this subsection will be 
effective as to the contracting physician or provider, unless the HMO provides at 
least 90-calendar -days written notice to the contracting physician or provider 
identifying with specificity the amendment, revision, or substitution. An HMO 
may not make retroactive changes to claims payment procedures or any of the 
information required to be provided by this subsection. Where a contract specifies 
mutual agreement of the parties as the sole mechanism for requiring 
amendment, revision, or substitution of the information required by this 
subsection, the written notice specified in this section does not supersede the 
requirement for mutual agreement.



AREAS OF

PARTICULAR CONCERN

IN MCAs

ÇConflicts in definitions; whose definitions control?

ÇExcessive levels of administrative appeal

ÇAdjustment and Refund Provisions



AREAS OF

PARTICULAR CONCERN

IN MCAs

Ç Utilization Management Decisions

Ç Retrospective Decision -Makingé(who has the 
discretion?)

Ç What and where are the controlling clinical criteria?

Ç Does contract require disclosure? 


